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07. 1'he tennite baixier flange as daiined in clai m 92 wlicrcin the material ia subsumLial Iv 

resisLanl lo icrmiie secretioni; and has a hardness of not less than about Shore 070 for resistance to 
termite chcwinu:. 



REMARKS 

As discussed today by the undersigned with Examiner Canllcld, this Supplemental 
Amendment \^ responsive to the Office Action mailed March 14, 2003 and is identical to the 
Amendment originally filed August 29, 2000, but includes Full text of claims 1 1, 15, 16 and 19. 
Entry of the Supplemental Amendment is respectfully requested. The remainder of these remarks 
i\rc identical 10 those originally filed Aagust 29, 2000. 

This is hi response to the Office Action mailed on March 29, 2000, in which claims 
I -8, 25, 29, 32 and 62 were pending. This Amendment reinstates canceled claims 9-20, and adds 
now claims 63-97. In addition to pending claims 1-8, 25, 29, 32 and 62, the effect of the 
reinstatement ajid new claims is to reintroduce all of the claims the parent Reissue Application No. 
08/859,56 1 bad the Amendment After Final dated October 1 9, 1999 in that application been entered. 
All of the added claims in this Amendment had been indicated to include allowable subject matter 
over the prior art in the parent Reissue Application No. 08/859,561 . 

Applicant respectfully tliaiilcs the Examiner for the telephone interview con<lucteci 
between the undersigned and the Bxaminer on August 15, 2000. In the Interview, the Examiner and 
Applicant discussed tlie procedural posture of the case with regard to claim numbering and the 
mai ntenance fee payment on the original patent, as well as submission of a supplemental declaration 
and the original patent. The Exaniiner and Applicant reached agreement that a numerical 
dimensional limitation would appear to overcome the recapture rejection. 

The Office Action rejected the application under 35 U.S.C. 25 1 as not liaving record 
of the 3.5 year maintenance fee payment. As discussed in the telephone interview, the maintenance 
fee for U.S. Patent No. 5,417,017 was paid January 20, 1999. Enclosed herewith is a copy of 
AppHcant's PETITION FOR ACCEPTANCE AND RECORDATION OF PAYMENT OF A 
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M A IN'l^eN ANCE FEE FILED PRIOR TO EXPIRATION OF PATENT PURSUANT TO 3 7 C.F.R. 
^iii? 1,1 S2, 1.366, 1.377 and/or 1.37S. As the Examiner indicated in the telephone interview, 
Applicant requests suspension of prosecution on this reissue application pending a decision on 
Applicant's Petition regarding the maintenance fee payment. Once Applicant's Petition regarding 
the maintenance fee payment is granted, Applicant requests entry of the remainder of this 
Amendment to place the application in condition for an Indication of allowability of all claims over 
the prior art. 

In the O Fficc Action, the Examiner objected to the reissue application under 37 C.F.R. 
1 . 1 72(a) as lacking the written consent of all assignees owning an undivided interest in the patent. 
Willi this Amendment, Applicant submits a copy of the assent filed with the parent reissue 
application. If the Examiner requires a newJy executed assent, Applicant will have one newly 
executed and submit the newly executed assent upon request. 

The Orricc Action objected to the application as failing to offer to sun-ender the 
ori L^inal patent. With this Amendment, Applicant submits a copy of tlie offer from the p^u-ent reissue ' 
application. If tlie Examiner requires a. newly executed offer, Applicant will have one newly 
executed and submit the newly executed assent upon request. Applicant intends to submit the 
required Original patent upon indication of otherwise allowable claims. 

The Reissue Oath was objected to as defective for failing to cover the preliminary 
amendment filed October 21, 1999. Applicant will submit the required supplcnienial Reissue Oath 
upon indication of othervvise allowability, 

I n the Office Action, the Examiner objected to the proposed drawing correction based 
on informalities. With this response, applicant submits the proposed amended drawing marked 
"Amended". With this Amendment, the objection to the drawings is overcome. Formal drawings 
incojporating the change will be provided prior to issuance. 

Tlie Office Action objected to the specification as failing to include the changes made 
by the Certificate of Correction filed May 1 9, 1 997, A substitute specification incorporating these 
changes is provided herewith. 
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Clainis 1 , 4^ 7, 8, 25, 29, 32 and 62 were rejected under 35 U,S.C. §25 1 as being ;in 
improper recapture of broadened claimed subject matter surrendered in the application for thepatent 
u|)0]i which the present reissue is ba^sed. Specifically, the Hxaniiner indicated tliat the dimensions 
of the pores has been omitted fi-oni the above-identified claims, and that the prior limitation "wherein 
ench pore has a linear dimension in all directions less than tlie maximum linear dimension of the 
cross section of a head of a species of temiile to be controlled" had been argued as a basis for 
paLenLabiliLy. With this Amendment, a numerical limitation defining the dimensions of the pores 
has been added to every independent claim in the Reissue application. With this Amendment, the 
recapture rejection is overcome. 

Clainis 1-8 were rejected under 35 U.S.C, § 103(a) as being unpatentable over U.S. 
Patent 2.0 1 7. 1 06 to Sandell ("Sandell"). With this Amendment, claim I is amended to further clarify 
the invention, requiring the pores both to permit fluid flow therethrough and to have a maximum 
opening dimension of less than 3.25 millimeters. The Sandell structure is directed to waterproof 
sheet rnatcriaL Sandell does not disclose or suggest the use of porous sheet material as a tennite 
biuricr. Claims 2-8 depend from amended claim \ , Since Sandell does not disclose or suggest the 
limitations of claim 1 , Sandell does not disclose or suggest the limitations of claims 2-8, Therefore, 
all t)f claims 1 -8 arc allowable over the cited reference. Reconsideration and notice to that effect is 
rcspuctfully requested. 

Claims 1 , 4, 25, 29 and 32 were rejected under 35 U.S.C. § 1 02(b) as being anticipated 
by U.S. Patent 4,549,385 to Cohen et al. C'Cohen"), Specifically, the Hxaminer indicated that 
Cc^hen's reinforcing steal "is provided with open pores." Similar to claim 3 which was not rejected 
over Cohen, amended claims 1 and 25 now include a dimensional limitation requiring the pore to 
have a maximum opening dimension less than 3.25 millimeters. Cohen doesnot disclose or suggest 
the use of porotis material having openings with a maximum opening dimension less than 3,25 mm 
for use as a termite barrier. Therefore, Cohen docs not teach, suggest or disclose every element of 
Claims 1 anci 25. Claims 4, 29 and 32 depend from claims 1 and 25. Therefore, Cohen does not 
teach, suggest or disclose every element of claims 4, 29 ajid 32. Claims I, 4, 25» 29 and 32 are 
allowable over the cited aii. Reconsideration and notice to that effect is rcspcctlully requested. 
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Claim 62 was rejected under 35 U.S,C. § 102(b) as being anticipated by the 



•rr:inslation of l.es Termites Et La Protection Dcs Con&lruclions reference ("Les Termites'*), and 
scparaicly rcjecicd under 35 U-S.C- § 1 02(b) as being anticipated by U.S. PatenL 2,316,660 to Bailey 
("Bailey") . As amended, claim 62 requires that the pores have a maximum opening dimension of 
less than 3.25 milhmetens. Neither Les Termites nor Bailey teach, sut^gest or disclose a termite 
barrier having pore openings with a maximum opening dimension olTess than 3.25 mm. Claim 62 
is not taught, disclosed or shown in the cited art. Claim 62 is allowable over the cited art, and 
reconsideration and notice to that effect is respectfully requested, 



reinstated with amendments to 9, 10, 12-14, 17^ 18 and 20, and claims 63-97 are added to reinstate 
canceled claims 24, 26-28, 30, 31 and 33-61 from the parent reissue. The application containing 
pending claims 1 -20, 25, 29, 32 and 62-97 is in condition for allowance. Reconsideration and notice 
to that ctTcct is respectfully requested. Applicant respectfuKy requests a suspension of prosecution 
of the Reissue Patent until the attached petition is decided. The Examiner is invited to contact the 
undei-signed at the telephone number listed belowif such a call would in any way facilitate allowance 
ofthe apphcation. 



With this amendment, claims 1, 25 and 62 arc amended, original claims 9-20 arc 



Respectfully submitted. 



KINNEY & LANGB, PA. 
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